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Norma L. Shapiro, S.J. August 31, 2001

This action arises fromthe dissolution of Haynond & Lundy,
LLP (“H&L"), a personal injury lawfirm The law firmwas forned
on Cctober 13, 1997; initially, the partners were Marvin Lundy
(“Lundy”), John Haynond (“Haynond”) and Robert Hochberg
(“Hochberg”). Lundy, who had practiced |law in the Phil adel phia
area for sone tinme, contributed his pending cases to the firm
and Haynond and Hochberg, who had been partners for sone tinme in
a Connecticut law firm contributed cash for expenses. The
partnership continued until October 8, 1999, when Lundy decl ared
t he partnership dissolved in a letter to Haynond and Hochber g.
Lundy and Haynond each inmmediately filed civil actions in the
United States District Court for the Eastern District of

Pennsyl vani a.



Procedural History

In his conplaint, Haynond asserted clains on behal f of
hi msel f and his new law firm Haynond Napoli D anond, P.C -CT
(“HND-CT”), against Lundy for anticipatory breach of the Haynond
& Lundy Partnership Agreenent (“Partnership Agreenent” or the
“Agreenent”), Lanham Act violations, unfair conpetition, tortious
interference and breach of fiduciary duty. Haynond all eged that
Lundy repudi ated the dissolution provision of the Partnership
Agreenment and then, in contravention of that provision, solicited
former clients of H&.. Haynond al so all eged that Lundy used
fal se and m sl eading information in those solicitations and
tortiously interfered wth Haynond' s prospective contractual
relationships with the fornmer clients. Finally, Haynond all eged
that Lundy del ayed the distribution of certain funds until after
he had di ssol ved H&L because if received during the termof the
partnership the funds woul d have been paid to the partnership,
but if received after dissolution they were payable to Lundy
al one.

Lundy asserted clai ns agai nst Hochberg for unauthorized
practice of |aw, against Haynond and Hochberg for negligent
m srepresentation, breach of fiduciary duty, fraud, fraud in the
i nducenent, aiding and abetting fraud, conspiracy to commt
fraud, and breach of the Partnership Agreement, and agai nst

Haynmond, Hochberg, and John Haynond, P.C t/a Haynond & Lundy,



LLP for civil R CO and RI CO conspiracy. Lundy, anmending his
conpl aint, added Scott D anond and Haynond's new [ aw firm HND
CT, as defendants and asserted an additional claimagainst
Haynond and Di anond for aiding and abetting and conspiracy to
commt Hochberg' s unaut horized practice of law. Lundy all eged

t hat Haynond and Hochberg: (1) induced himto enter the

Part nershi p Agreenent by conceal i ng Hochberg’ s pendi ng conviction
for bank fraud; (2) failed to informhimof Hochberg' s di sbarnent
i n Massachusetts, consequent suspension in Connecticut, and the
transfer of his partnership interest to Haynond; (3) permtted
Hochberg to continue practicing | aw and serving as nanagi ng
partner of H&L despite disbarnment in Massachusetts and suspensi on
in Connecticut; and (4) conspired to steal his practice, property
and reputation, with the aid of D anond, a H&L associate in whom
Lundy had pl aced great trust.

Cross-notions for tenporary restraining orders and
prelimnary injunctions were denied on OQctober 15, 1999. The
actions were consolidated under Civil Action Nunber 99-5048, in
whi ch Lundy was plaintiff. Wth the consent of the parties,
Martin Heller, Esq. was appointed special nmaster to facilitate
the division of the cases and distribution of files post-

di ssolution, and participate in negotiations concerning the | ease
of the space fornerly occupied by H&L. See Orders, Cct. 25, 1999

& Nov. 9, 1999.



Each party filed a notion to dismss. The cross-clains for
breach of fiduciary duty were dism ssed because the action

sounded in contract, not tort. See Haynond v. Lundy, No. 99-5015

& 99-5048, 2000 U.S. Dist. LEXIS 8585, * 22-25 & 42-44 (E. D. Pa.
June 22, 2000). Lundy’'s RICO fraud and negligent

m srepresentation clains were di smssed because Lundy adm tted
that during the partnership negotiations with Haynond and
Hochberg his attorney | earned of Hochberg’'s pendi ng indictnent
for bank fraud. See id. at 11-22. His attorney’ s know edge was
imputed to Lundy.! See id. at 14-15. Once he knew of the

i ndi ctment, Lundy could not have reasonably relied on any

m srepresentati on made by Hochberg and Haynond about the
indictnment’s insignificance or its probable |ack of effect on
Hochberg’'s licenses to practice law. See id. at 15-16, 18-19, &
22.

After the court ruled on the cross-notions to dismss, Lundy
voluntarily dism ssed the two remai ning counts of his first
anended conplaint and filed a notice of appeal. Because the
cases had been consolidated, the court found that Lundy had
prematurely appealed froma non-final order and held it retained
jurisdiction to proceed on Haynond s counterclains. The parties

were realigned with Haynond as plaintiff.

! Lundy later admitted he had actual know edge of Hochberg's
i ndi ctrment during the partnership negotiations. See Trial Tr.,
Jan. 19, 2001, at 129-130.



In his answer to Haynond’ s conplaint, Lundy asserted three
counterclains: (1) unauthorized practice of |aw agai nst Haynond,
Hochberg, Di anond, and HND-CT; (2) breach of contract agai nst
Haynond and Hochberg; and (3) civil conspiracy agai nst Haynond,
Hochberg, Di anond, and HND-CT. The cl ai m agai nst Haynond and
Di anond for aiding and abetting and conspiracy to commt the

unaut hori zed practice of |aw was di sm ssed. See Haynond v.

Lundy, No. 99-5048, 2000 U.S. Dist. LEXIS 17879, *6 (E.D. Pa.
Dec. 12, 2000).

At the close of discovery, the parties filed cross-notions
for summary judgnent. The court found that certain Lundy
statenents alleged to have msled fornmer H&L clients were not
deceptive as a matter of |aw and granted Lundy sunmary j udgnent
on all but one of Haynond's Lanham Act and unfair conpetition

clains. See Haynond v. Lundy, No. 99-5048, 2001 U S. Dist. LEXIS

54 (E.D. Pa. Jan. 5, 2001). The court, finding that Lundy did
not allege an underlying tort, proof of which is required to
uphold a finding of civil conspiracy, granted Haynond summary

judgnment on Lundy’s civil conspiracy counterclaim See Haynond

v. Lundy, No. 99-5048, 2001 U.S. Dist. LEXIS 630 (E.D. Pa. Jan.
29, 2001).

Each party’s breach of contract claimremined, as did
Hayrmond’ s clainms for violation of the Lanham Act and tortious

interference and Lundy’s countercl ai magai nst Hochberg for



unaut hori zed practice of law. The court determ ned the tort

cl aims shoul d be severed and stayed pending the outcone of a
trial on the cross-clainms for breach of contract, and that the
trial of the contract clainms should be bifurcated.

Atrial by jury on contractual liability commenced on
January 16, 2001. At trial, Haynond all eged that Lundy breached
Partnership Agreement 8 3.02 requiring Lundy to use his best
efforts to obtain as |large a percentage of the M.& fees as
possi ble for the benefit of the partnership. The M&L fees were
portions of the fees obtained by Lundy or his forner partner,
Donal d Manchel (“Manchel”), for successfully litigating or
settling cases of their fornmer firm Manchel, Lessin & Lundy
(“M&L"), after the dissolution of that firm The M.&L fees had
been placed in an escrow account by an arbitrator pending his
deci sion on the respective percentage entitlenents of Lundy and
Manchel to those funds. Under § 3.02(b) of the Haynond & Lundy
Part nershi p Agreenent, M.&L fees received by Lundy during the
termof the H&L partnership would be contributed to the
partnership, but any distributions made after the dissolution of
Haynond & Lundy woul d be paid to Lundy al one. Haynond cl ai ned
Lundy del ayed the distribution of the M.& fees until after he
di ssol ved the partnership so that he, not the partnership, would
receive his share of those fees, and in so doing failed to act in

the best interest of the partnership.



Haynmond al so claimed that Lundy breached Partnership

Agreenment 8 9.02(e) requiring the partners to allocate the H&L
cases according to certain percentages based on approxi nmate
value. The H&L cases were the cases that originated at Haynond &
Lundy, LLP, i.e. the client cane to H& during the termof the
partnership. The allocation of these cases upon dissolution of
the firmwas to be agreed upon by the partners in good faith.
See Partnership Agreenment, 8 9.02(e). Haynond clained that Lundy
violated this termof the Partnership Agreenent by soliciting the
clients of H&L by letter and tel ephone post-dissolution to obtain
a greater portion of the cases.

Lundy all eged that Haynond and Hochberg breached the
Partnership Agreenent by failing to notify Lundy of their entry
into a Conditional Agreenent. The Conditional Agreenent
transferred Hochberg’s ownership interest in Haynond & Lundy to
Haynond. See P. Ex. 49. Although signed in Novenber, 1998,
Haynond and Hochberg agreed that the transfer of interest would
not occur unless and until Hochberg' s license to practice law in
the state of Connecticut was suspended. Connecticut suspended
Hochberg’'s license on an interimbasis on April 17, 1998, but
nei t her Hochberg nor Haynond inforned Lundy of the transfer of
partnership interests.

Lundy al so al |l eged that Haynond breached Partnership

Agreenent 8 9.02(e). Under that provision, Lundy was to receive



“all right, title and interest in and to” the M.&L cases upon
di ssolution. Lundy clainmed that Haynond solicited M&L clients
post - di ssol uti on.

On January 26, 2001, the jury returned a liability verdict
in favor of Haynond. The jury found that Lundy had materially
breached the Partnership Agreenent by failing to: (1) use his
best efforts to obtain the M.& fees on behal f of the
partnership; and (2) abide by the Partnership Agreenent terns
regardi ng dissolution. The jury found that Haynond had not
breached the Partnershi p Agreenent.

Di scussi on

In his anmended conpl aint, Haynond requested injunctive
relief as a renmedy were Lundy found to have breached the
contract. At the close of the liability phase, the parties
agreed the jury should be dism ssed and the court should
determ ne appropriate injunctive relief. The parties filed
written subm ssions and the court heard oral argunment on this
i ssue. The question presented is: in light of the jury’s
findi ngs, should dissolution proceed under the Partnership
Agreenment or the Uniform Partnership Act?

The di ssol ution provision of the Partnership Agreenent would
require that the partners: (1) return to Lundy the open M.&L
cases and the furniture he contributed to the partnership; (2)

di vide the H&L cases anong t hensel ves according to a certain



formula and then, on the close of each case, redistribute the
fees received fromthe case according to a different fornula; (3)
liquidate all non-distributed partnership assets; and (4)
distribute the partnership funds in the order provided. In
contrast, the Uniform Partnership Act requires that al
partnership assets be |liquidated. The partnership funds are
then: (1) used to pay all debts of the partnership; and (2)
di vi ded anong the partners in accordance with their respective
partnership interests.? See 15 Pa. Cons. Stat. Ann. 88 8362 &
8360.
|. The Applicable Dissolution Provision

Al t hough Haynond’ s anended conpl ai nt requested that the

di ssol ution provision of the Partnership Agreenent be enforced,?

2 There are few differences between the two net hods of

di ssolution, but the differences are significant in value. 1In a
di ssol ution under the UPA the open M.&L cases and the furniture
and fixtures Lundy brought to the firmwould be H&L property,
divisible fifty-fifty between Haynond and Lundy after the
partnershi ps debts are paid. Under the Agreement’s dissolution
provision these two itens remain with Lundy with certain mninma
exceptions. In a dissolution under the UPA, the H&L cases’ net
fees would be treated as |iquidated partnership assets, divisible
fifty-fifty between Haynond and Lundy after the partnerships
debts are paid. Under the Partnership Agreenent the division of
t hese profits favors Lundy.

® Haynond sought “a declaration . . . that defendant Lundy is
obligated to conply with the terns of and conditions of the

Part nershi p Agreenent and, as to the dissolution of the
partnership, particularly the provisions of Article 9. Conpl.

1 28. The conplaint also stated, “Haynond has perforned and
remains ready, wlling and able to performall of his duties and
responsi bilities pursuant to the Partnership Agreenment.” Conpl.
1 15.



he now argues that Lundy’s material breach cancelled the
Partnershi p Agreenment and, in the absence of a contract, the
provi sions of the Uniform Partnership Act shoul d govern

di ssolution. Lundy contends the Partnership Agreenent’s

di ssol ution provision still governs.*

O Donnell v. MlLoughlin, 125 A 2d 370 (Pa. 1956), addressed

the power of a court to disregard the dissolution provisions of a
Partnership Agreenent. In O Donnell the chancellor found that
each of the partners had breached the Partnership Agreenent and
ordered the partnership dissolved. 1d. at 371-72. The
Part nershi p Agreenent contained a dissolution provision stating:

The good will of the business shall not be considered a

part of the capital effects of the partnership and

shal |l not be sold, but each partner shall be at liberty

to commence and carry on simlar business in his own or

ot her nanme not simlar or identical with the nanme of

the firm
Id. at 372. The chancellor found the agreenent’s dissol ution
provi sion i napplicable because of the partners’ breaches and
ordered the partnership sold to the partner bidding highest for
it. See id.

On appeal, the Pennsyl vania Supreme Court held the

chancel l or had no authority to disregard the Partnership

“ After receiving Haynond’s nenorandum on appropriate injunctive
relief, Lundy filed a notion for a mstrial claimng that the
jury was influenced by Haynond' s argunent that he only wanted to
enforce the Partnership Agreenent. The court denied the notion
as untinmely without prejudice to Lundy’s renewi ng the notion upon
an entry of judgnent by the court.

10



Agreenent’ s dissolution provision. The court found that “[t]he
articles did not forthwith become a nullity nmerely because both
partners were guilty of violations of them” |[d. at 373. Unless
extraordinary circunstances justify the avoi dance of the
di ssolution provision, its terns govern the partnership’s
dissolution. “In the absence of [fraud,] a countervailing
prohi bition of law or the intervening rights of third persons,

the terns are reasonable and just in thensel ves and
continue[] to be the law of the partnership.” O Donnell, 125
A 2d at 373.

Here, there are no extraordinary circunstances justifying

t he avoi dance of the dissolution provision of the Partnership
Agreenent. There was no fraud in the formation of the Haynond &
Lundy partnership. This court dismssed Lundy' s fraud cl ains
because Lundy knew of Hochberg’'s indictnent for bank fraud and
coul d not have reasonably relied on assertions that the

i ndi ctment woul d not affect the partnership, see Haynond v.

Lundy, No. 99-5015 & 99-5048, 2000 U.S. Dist. LEXI S 8585 (E.D
Pa. June 22, 2000), and Haynond has never alleged fraud. There
is no assertion that a third party has intervening rights, and
neither party has alleged that the dissolution provision violates
| aw or public policy. Under O Donnell, this court has no
authority to disregard the dissolution provisions of the Haynond

& Lundy Partnershi p Agreenent.

11



Haynmond argues O Donnell is distinguishable because it did
not address a finding of material breach and it is the
materiality of the breach that nmandates cancell ation of the
contract.® Finding a breach material is the equival ent of
finding the breaching party did not substantially performhis or
her duties under the contract. This failure to performjustifies
t he non-breaching party’s subsequent decision not to perform
i.e., where one party has previously materially breached the
contract, the second party cannot be held liable for a later
breach of the agreenent.

Wiile the O Donnell court did not invoke the term

“material,” it accepted the chancellor’s finding that the

breaches were persistent and severe, and justified the

® Haynond asserts that this court previously stated a materi al

breach woul d cancel the dissolution provision of the contract. He
refers to the court’s statenent “were a jury to find that Haynond
materially breached the contract . . . , Lundy would no | onger be
obligated to abide by the dissolution provisions.” This
statenment was nmade in connection with this court’s ruling that
Haynond was not entitled to sunmary judgnment on his claim
concerning Lundy’s solicitation of clients post-dissolution.
Lundy clai nmed that Haynond had materially breached the contract
previously. The court intended the statenent to nean sinply that
if the jury found Haynond breached the agreenent first, Haynond
m ght not be entitled to collect damages for Lundy’'s subsequent
br each.

The interaction of the issue of materiality with the
exi stence of a contractual provision addressing dissolution is a
conplicated matter and not one often addressed by the courts.
The court’s | anguage nay have been inprecise, but a nore conplete
review of this issue |eads the court to conclude that the
mat eri al breach of the Partnership Agreenent by Lundy does not
void the dissolution provision of the Partnership Agreenent.

12



term nation of the partnership. The term nation of the
partnership cancels the partnership agreenent; the purpose of the
agreenent is the formation and governance of the partnership.

The O Donnell court held that this cancellation of the
partnership contract did not affect the applicability of its

di ssol ution provision.

Haynond al so argues that O Donnell is distinguishable
because it addressed a situation in which both partners had
breached the Partnership Agreenent, so equity did not favor
either partner. Here, Lundy is the only partner found to have
breached the Partnership Agreenent. According to Haynond,

di ssolving the partnership under the terns of the Partnership
Agreenent is inequitable because it fails to punish, and, in
fact, rewards Lundy for having breached the agreenent.

Di ssolving the partnership according to the Partnership
Agreenent ternms will not punish Lundy, but punishnment is not the
appropriate renedy for a contract violation. Contract damages

are conpensatory, not punitive in nature. See Johnson v. Hyundai

Mot or Anerica, 698 A 2d 631, 639 (Pa. Super C. 1997); J.

Calamari & J. Perillo, The Law of Contracts § 14.3-14.4, at 542-
544 (4th ed. 1998)(“The relief should place the non-breaching
party in the position he or she woul d have occupi ed had the
breach not occurred.”).

Di ssol ution under the ternms of the Partnership Agreenent

13



al so does not reward Lundy for materially breaching the
Partnership Agreenment; he will receive nothing nore than he woul d
have received had he not breached. Haynond presumably brought
this action because he believed Lundy was attenpting to get nore
t han he woul d have recei ved under the Partnership Agreenent, and
| eave Haynond less. The jury' s verdict entitles Haynond to
everything to which he was entitled under the Partnership
Agreenent, i.e., Lundy will not receive nore. See Calamari &
Perillo, 8 14.4 at 543. It does not entitle Haynond to ignore
the dissolution terns and seek to place hinself in a better
position than he woul d have been in absent Lundy’s breaches.?®

The jury’s finding that Lundy breached the agreenent
mandates that the partnership be dissolved under the conditions
that woul d have exi sted had Lundy not breached the Agreenent and
in accordance with the Agreenent’s dissolution provision. Any
benefit Lundy received from breachi ng the Partnership Agreenent
must be rescinded. Appropriate injunctive relief is determ ned
by exam ni ng di ssol ution under the Partnership Agreenent and

addr essi ng each breach found by the jury and how it effects those

® Haynond' s assertion that the dissolution provision of the

Uni form Partnership Act (“UPA’) must govern upon a finding of a
mat eri al breach is also denonstrated to be incorrect by
considering the inpact of this holding had the jury found that
Haynond, rather than Lundy, materially breached the Partnership
Agreenent. Lundy woul d receive | ess because of Haynond’ s

mat eri al breach; the dissolution provision of the UPA woul d
entitle himto less than he was entitled to under the dissol ution
provi sion of the Partnership Agreenment. See supra, n.2.

14



terns.

1. Di ssol uti on Under the Partnership Agreenent

Article 9 of the Partnership Agreenent contains the
partners’ plan for dissolution. The partners disagree on the
meani ng of several terns in this provision.

A.  The Legal Standard:

“The paranount goal of contract interpretation is to

ascertain and give effect to the parties’ intent.” Tuthill v.
Tuthill, 763 A 2d 417, 419 (Pa. Super. C. 2000). To determ ne
intent one looks first to the contract. See id. “Each and every

part of the contract nmust be taken into consideration and given
effect, if possible, and the intention of the parties nust be
ascertained fromthe entire instrunent.” 1d. Were the
intention of the parties is clear and unequi vocal fromthe
contract, this intention governs and nust be given effect. See

Kri zovensky v. Krizovensky, 624 A 2d 638, 642 (Pa. Super. C.

1993).

A contractual termis clear if it is capable of only one
reasonable or fair interpretation without reference to nmatters
outside the contract. See id. Atermis “not rendered anbi guous
by the nere fact that the parties do not agree on the proper

construction.” Duquesne Light Co. v. Wstinghouse Electricity

Corp., 66 F.3d 604, 614 (3d Gr. 1995)(citations omtted). A

party may introduce extrinsic evidence to show that a provision

15



of the contract is ambiguous, but that evidence nust show “the
parties’ linguistic reference,” not nerely the parties’

subj ective expectations. [|d. |If the court then determ nes the
contract’s termis anbi guous or susceptible to nore than one
reasonabl e interpretation, the court may then | ook outside the
four corners of docunent to extrinsic evidence to determ ne the

parties’ intent. See Metzger v. Cifford Realty Corp., 476 A 2d

1, 5 (Pa. Super. C. 1984).

B. Liquidation of Partnership Assets:

The Partnership Agreenent provides that, with two
exceptions, “the assets of the Partnership shall be |iquidated”
and distributed in the order provided in the Agreenent. See
Partnership Agreenment, 8§ 9.02(e). The two exceptions are: (1)
t he open cases, which will be addressed below, and (2) the
furniture, fixtures and equi pnent contributed to the partnership
by Lundy under section 3.02(b)(ii) of the Partnership Agreenent,
whi ch nust be returned to Lundy. See Partnership Agreenent, 8§
9.02(f).

The liquidation of the other assets of the partnership wll

take place as described in the Agreenent.’ The partners may bid

"In the last few weeks, the parties have witten letters to each
ot her concerning certain itenms purchased on behal f of Haynond &
Lundy, LLP w thout the approval of every partner. Such

pur chasi ng deci sions are not partnership decisions, so they are
not governed by unani nous consent rule in Partnership Agreenent 8§
5.01. The debated itens, including a Ford Taurus and a coffee
tabl e, nmust be liquidated as assets of H&, and the proceeds of

16



on or purchase any asset in accordance with § 9.02(d). The
proceeds fromthe liquidation wll be added to the funds in the
partnership accounts; the total will constitute the partnership’s
capital for distribution.

C. Distribution of the Firms Capital:

The firms capital nust first be used to pay the outstanding
debts the partnership owes to third parties. See Partnership
Agreenment, 8 9.02(a). Partnership debts include the bank debt,
and, because Hochberg is no |onger a partner, the noney he | oaned
t he partnership.

Despite its dissolution, H& al so continues to incur debts
to third parties. For exanple, the firmis a defendant in an

ongoi ng |l awsuit captioned Tupper v. Haynmond & Lundy, LLP. The

attorney’s fees and costs of this litigation continue to accrue.
In order to ensure this and other debts of the partnership that
continue to accrue will be paid, the ambunt of $500, 000® shall be

set aside to cover these debts before any partnership capital is

the liquidation will be disbursed in accordance with the
Partnership Agreenent. It is incontestable that these and al
ot her assets of the partnership should be sold for as high a
price as possible, and not for an unreasonably |low price. For
exanpl e, the liquidator should nmake reasonable efforts to sel
the Ford Taurus for a price equal to or greater than its bl ue-
book val ue.

8 The court believes this anmount is sufficient to cover the
accruing debts of the partnership, including the rent on the
of fices of Haynond & Lundy for the duration of the partners’
private guarantees under the firm s |eases.

17



distributed to either Haynond or Lundy.

| f any capital remains after the debts of the partnership
are provided for, those funds will be distributed to the
partners. First, the partnership shall pay Haynond the bal ance
of his capital account. See Partnership Agreenent, 8 9.02(a)(i).
Next, the partnership nust repay any | oans or advances nade by
the partners. See Partnership Agreenent, 8 9.02(a)(ii).

According to the testinony of David Easterly, each of the
partners nmade cash |loans to the partnership. See Trial Tr., Jan
22, 2001, at 151-53. Lundy’s cash loans to the partnership
total ed $325, 000, and Haynond's total ed $275, 000.

In addition, the Partnership Agreenent acknow edges t hat
“Lundy has incurred expenses in connection with the Lundy Cases”
whi ch shall be deened a |oan to the partnership. See Partnership
Agreenent, 83.06(b). Between July 29, 1997, the date Lundy’s
former firm M&L, dissolved, and the formation of H&L in
Cct ober, 1997, Lundy expended noney to continue litigating the
cases he received from M.& post-dissolution (the “Lundy Case
Expenses” in the Partnership Agreenent). For the first two years
of the partnership, when Haynond & Lundy col |l ected fees from any
of the cases for which Lundy personally incurred costs, Lundy was
not reinbursed; the anmount was deenmed | oaned to the partnership.
See id. The partnership was to repay these loans in installments

begi nning the twenty-fifth nonth of the partnership, see id., but

18



t he partnership was dissolved before the twenty-fifth nonth and
Lundy was never repaid. The Lundy |oan nust be repaid with the
cash | oans made by the partners.?®

If there are insufficient funds for the partnership to repay
the total anpbunts |oaned to the partnership by the partners, the
remai ni ng partnership funds nust be di sbursed to Haynond and
Lundy in proportion to the amount each is owed.® See
Partnership Agreement 8 9.02(a)(ii). |If the partnership capital
is sufficient to pay the partner loans in their entirety, any
funds remai ning nust be disbursed to the partners in accordance
with their percentage interests in the partnership, i.e., half to
Haynond and half to Lundy. See Partnership Agreenent 8§
9.02(a)(iii).

1. Lundy’'s Breach of § 3.02

At trial, Haynond argued Lundy del ayed resol ution of the

°® According to David Easterly, the total anopunt due on the Lundy

Loan on the date of dissolution was $672,095. |If either party
contests this anount, Lundy shall provide a detail ed statenent of
litigation expenses he incurred for each M.&L case prior to H&L
assum ng the paynent of expenses and an accounting of which cases
were settled or litigated to judgnent during the termof the
partnership. The total anobunt advanced by Lundy and recouped by
H&L prior to dissolution is the anount Lundy is due under

Part nershi p Agreenent § 3.06(b).

1f David Easterly was correct about the anount due on the Lundy
| oan under Partnership Agreenent § 3.06(b), Lundy is owed a total
of $997, 095. 00 and Haynond is owed a total of $275,000. |If the
remai ni ng partnership capital is insufficient to repay these
anounts in total, the capital avail able should be divided
proportionately based on conparative anount owed, or 78%to Lundy
and 22% to Haynond.

19



M.&L arbitration and the distribution of the M& fees until
after he dissolved H&, contrary to the best interests of the
partnership, so that he, not the partnership, would receive the
fees. The evidence of the breach included the testinony of
Haynond and Lundy, and correspondence between Haynond, Lundy and
Hochber g.

In | ate August, 1999, Haynond wote to Donald Marino, an H&L
attorney representing Lundy in the arbitration agai nst Manchel.
The menor andum st at ed:

Judge Katz has indicated his readiness to rule on a

formula for division of the nonies between Donal d

Manchel and Haynond & Lundy. Since the fee portion of

any distribution has been assigned to the Haynond &

Lundy Law Firm you are hereby instructed on ny behal f

to contact Judge Katz and request his ruling

i mredi ately.

P. Ex. 34. Haynond testified that he nade the request because
the firmneeded the cash for operating expenses. See Trial Tr.,
Jan. 17, 2001, at 94-113; see also, P. Ex. 35. Lundy confirned
that at the end of Septenber the firmfaced a shortfall of
$121,000. See Trial Tr., Jan. 19, 2001, at 135.

Hochberg wote Lundy by nenorandum dated Septenber 27, 1999
t hat the advertising budget would be affected by the nonetary
problenms facing the firm P. Ex. 36. In that nmeno, Hochberg
stated: “[i]f you [Lundy] had not unilaterally decided to
post pone the recei pt of M.& funds due to Haynond & Lundy the

current cash problemwould not exist.” P. Ex. 36. Lundy
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responded to Hochberg' s allegation of delay by letter dated
Sept enber 28, 1999:

| could not reach an agreenent with Don on this issue,

and, as it turned out, | did not want to reach an

agreenent because Don is running short of noney and |

believe this is the best way to make himsettle matters

in a manner favorable to ne.

P. Ex. 37.

In his testinony, Lundy clarified that in | ate-Septenber
Manchel had offered to split the accunul ated noney equally wth
him See Trial Tr. Jan. 19, 2001, at 137. Lundy refused to
agree to an equal division, see id.; it was for that reason he
and Manchel “could not reach an agreenent.” P. Ex. 37; see id.
Haynond argued to the jury that Lundy' s failure to accept the
Manchel ' s settlenment offer, equally divide the noney, and sol ve
the firms financial problens violated his duty under Partnership
Agreenment 8 3.02 to use his best efforts to obtain as large a
percentage of the M.&L fees as possible for the benefit of the
partnership. See Trial Tr. Jan. 25, 2001, at 72-73. The jury
found that Lundy breached Partnership Agreenent 8§ 3.02.

Despite the jury' s finding, Lundy argues that none of the
M_&L noney shoul d be returned to H&L because Haynond di d not
prove that, absent Lundy’'s actions, noney woul d have been
distributed to the firm Lundy notes that “any agreenent wth

M. Manchel woul d have required that each agree to not only the

anount of the distribution but also to the percentage
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di stribution each would receive.” L. Brief on Appropriate
Relief, at 23. According to Lundy, “[t]here is no evidence
what soever from whi ch one can speculate as to the sum of noney,
i f any, which Manchel and Lundy woul d have agreed was
appropriate.” 1d.

Lundy’ s testinony denonstrated that Manchel offered to
settle the matter by an equal division of the noney in Septenber.
The evidence of Manchel’'s offer is sufficient to show the m ni num
the partnership would have received had Lundy acted in the
partnership’ s best interest, in accordance with his duty under 8§
3.02. To renedy this breach, Lundy nust cause fifty percent of
the ML&L noney available in the arbitration escrow account on the
date of dissolution to be transferred to the H& account; it is
partnership capital for the purposes of dissolution.? The
parties stipulated that on October 8, 1999, the sum of
$1, 765,918.55 was in the M& arbitrati on escrow account. Half

of that ampunt, or $882, 959.28, nust be nmade part of H&L's

% I'n Novenber, 1999, Lundy was awarded 55% of the M.&L funds, or
$971, 255. 20 of the $1,765,918.55 in the account on the date of

di ssol uti on.

2 The date of dissolution applies, rather than the date of the
of fered settl enent because had Lundy settled the arbitration

di spute, all M.&L funds received thereafter could have

i mredi ately been divided and di sbursed. Lundy’ s portion of those
funds woul d have been paid to Haynond & Lundy, LLP through the
date of dissol ution.

22



capital for division in the manner di scussed above.®®
2. Oher Capital Adjustnents
a) The Easterly Adjustnent
Haynond owes the partnership $17,246.00 for services
rendered by David Easterly for the benefit of his new firm
Haynond Napoli Dianond, P.C., while Easterly’'s salary was paid in
full by Haynond & Lundy, LLP. See Order, My, 17, 2001. To
acconplish the dissolution calculations correctly, this noney
must be repaid and included in the partnership capital for
di stribution.
b) The Request for a Rent Adjustnent
Haynond’ s new Phil adel phia firm HND-PA clains Lundy’'s new
firm The Law Ofices of Marvin Lundy (“LOW”), inequitably
occupi es nore than one-half the office space fornerly occupi ed by
Haynond & Lundy, LLP and should have to rei nburse a portion of

the rent paid on the property since the date of dissolution.?

3 At various points during this litigation, Haynond has

contended that Lundy and Manchel retained funds that should have
been placed in the M.& escrow account. Haynond argued t hat
because H&L is owed a portion of those funds, it should be
entitled to discovery on the anount withheld and the return of

t hose funds from Manchel and Lundy. It may be that Lundy and
Manchel w thheld funds fromthe account, but the arbitration
account is within the jurisdiction of this court only to the
extent of determ ning what percentage of those funds, if any, are
H&L property. |If H& w shes to pursue the w thheld funds
further, it nmust do so in another forum

4 The notion also asserts that the space division decisions nade
by Special Master Heller were inequitable, but Haynond did not
timely request review of these decisions by the court.
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Haynond & Lundy, LLP relocated to the space at issue, the
19'" fl oor of Seven Penn Center, in January, 1999. The |ease
began in Novenber, 1998 and expires on October 31, 2009, although
there is an early termnation provision which, if exercised,
woul d end the | ease on January 31, 2006.

Haynond, Lundy and Hochberg signed a limted guaranty and
suretyship agreenent stating they would be jointly and severally
liable for the firms obligations under the |ease for the first
forty-eight nonths. These personal guarantees do not expire
until at |east the end of Novenber, 2001. For these reasons, the
parties agreed that Haynond & Lundy, LLP should continue to pay
the rent post-dissolution, and, in the event that H&L coul d not
pay the rent, Haynond and Lundy woul d divide the rent obligation
equal ly.

Upon the dissolution of H& in COctober, 1999, Haynond and
Lundy each fornmed new law firns. The newy forned |law firnms
began to operate within the space leased to H&.*® On the
occasi ons when H&L could not pay the | ease, the new |aw firns,

rather than the fornmer partners of H&L, have each paid half the

> The sharing of space by the two successor law firns has been a
continual source of additional discord anong the already hostile
parties. The court has repeatedly urged the parties to negotiate
a settlenment with the landlord and find new, separate offices, or
enter into separate |l eases for a divisible portion of the space
at issue. Despite this urging, the two firns have shared this
space throughout this contentious litigation; the pending notion
suggests this arrangenent has not become nore am cable with tine.
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rent. See Mn. for Paynment of Rental for Excess Space, at 2.
This has occurred twice since the dissolution of H&. See id.

HND- PA now cl ains that Lundy’'s firm LOWM., should have to
rei mburse H&L and HND- PA for a portion of the rent paid because
LOWL occupies nore than half the space | eased by H&L
Specifically, HND PA noves that the court order LOW to
rei mburse: (1) H&L $119,342.89 constituting one-third of the rent
paid by H&L since the dissolution; and (2) HND PA $2,581. 04, one-
sixth of the rent it paid during the two nonths H& was unable to
fulfil its obligations under the |ease.

HND- PA may not assert this claimin this action: it is not a
party to this action, nor is LOVM, the firmfromwhich it demands
rei mbursenent. A non-party cannot nove the court to order
anot her non-party to do anything. The actions of these firns are
properly before the court only because they are directed by the
parties, who may have assigned them nmuch of the H&L property in
di spute, but this claimis not brought on behalf of Haynond,
calling hinself HND-PA. The notion is signed, not by Haynond’ s
attorney, but by the attorney for HND-CT. HND-CT is a separate
corporate entity from HND- PA and does not occupy any portion of
the space at issue.

Assunmi ng arguendo the court could address the portion of the
notion requesting rei nmbursenent of H&L, the court would deny the

notion. The | ease between H& and the Arden G oup obligates H&L
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to pay the rent for the 19'" fl oor of Seven Penn Center no nmatter
how t he space is divided, or whether it is occupied at all.?®

H&L has not assigned its rights to the space or sublet it to LOW
and HND-PA, nor could it under its |ease. The court wll not
order Lundy, or his newlaw firm to reinburse H& or HND PA for
past rent.

When the dissolution of Haynond & Lundy is conpleted, the
tenant on the |ease will no longer exist. The newfirnms wll be
required to relocate or negotiate a new | ease for this space with
the landlord, at which tinme issues of paynent and space division
may be reconsidered by the new tenants.

D. Division of the Cases:

Section 9.02(e) of the Partnership Agreenent governs the
di vi sion of open cases upon dissolution of the partnership. The
cases that originated at H&L are treated distinctly fromthose
brought to H& from M.&L by Lundy upon the formation of the firm
(the “M.&L cases”).

1. The Haynond & Lundy Cases:

The H&L cases are the cases that originated at Haynond &

* The parties decision to divide rent obligation equally was

| ogi cal under the ternms of their |ease guaranty. The guaranty
nmakes the former partners of H& jointly and severally liable for
the rent, should H&L default. Mreover, under Pennsylvania | aw,
the partners are jointly liable for the debts and outstanding
obligations of a dissolved partnership, see 15 Pa. Cons. Stat.
Ann. 8327(2). At the tinme of dissolution, Haynond and Lundy each
held a fifty percent interest in H&L
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Lundy, LLP, i.e., the client cane to H& during the termof the
partnership. As to these cases, the Partnership Agreenent
provi des:

[ITf . . . dissolution occurs prior to the third

anni versary of the comrencenent of the Partnership,
Lundy shall receive fromthe Partnership two-thirds of
such cases and Haynond and Hochberg toget her shal
receive fromthe Partnership one-third of such cases,
t he specific manner of such allocation to be agreed
upon in good faith by the parties . . . provided,
however, that the net fee recoveries fromall such
cases other than the Lundy Cases shall be divided 80/ 20
such that 80% of the net free recoveries shall be
retained by the Partner handling the matter and the
remai ni ng 20% shall be paid to the Partner(s) not
handling the matter.

Partnership Agreenent, 8 9.02(e)(i)(B). The division of cases
did not take place by agreenent of the parties. The jury found
that Lundy breached this provision by refusing to neet with
Haynond to divide the cases and/or by soliciting H&L clients.
After commencenent of the litigation, the court ordered the

parties to cease comunications with all clients of the dissolved

firm The special master sent letters to these clients, !’ and

 On Novenber 10, 1999, approximately one nonth after the

di ssolution, M. Heller sent a letter to all the clients of
Haynond & Lundy, LLP whose cases renai ned open at the tine of
di ssolution. It stated:

| am the Court-appoi nted neutral representative of the
di ssolved law firm of Haynond & Lundy. Two groups of

| awyers fromthe firmhave filed | awsuits agai nst each
other. . . Prior to my appointnment as neutral
representative, you nmay have received letter from
Haynmond & Lundy attorneys regarding representation in
your case. Regardless of any statenents nade by any
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much of the case division took place by client choice. Such

choi ces nmust not be di sturbed. See Hiscott & Robinson v. King,

626 A 2d 1235, 1237 (Pa. Super. Ct. 1993)(client has absol ute
right to fire an attorney and sel ect new counsel); M Epstein &

B. Wsoff, Wnding Up D ssolved Law Partnerships: The No-

Conpensation Rule and dient Choice, 73 Calif. L. Rev. 1597,

1603- 1604 (1985).

Approxi mately twenty nont hs have passed since the
di ssolution and the division of the cases. During that tinme, the
attorneys who received the case post-dissolution have worked with
the clients. Litigation of the cases has progressed, and many
have reached final resolution. The parties generally agree that

it is not feasible for the court to redistribute the cases now. 18

attorney regarding the events which led to the

di ssolution, your choice will govern the sel ection of
attorney representing you. |If you have responded to
any of these letters, your selection wll be foll owed.
| f you have not responded to the earlier letters,

pl ease do not do so . . In the near future, you wll be
advised if there is any recommended change in the
attorney who will be assigned to your case. You al ways
have the right to select or change to counsel of your
choice. You will, of course, have that opportunity if
you are not satisfied with the attorney who will be
assi gned.

After this letter was sent, the Special Master worked with the
parties to reach agreenents about the division of remainder of
the cases in which the parties did not affirmatively choose
counsel

B 1n his brief on appropriate relief, Lundy states “[a]t this
point, with many cases having been settled, it is difficult to
adhere to the strict letter of this section.” Simlarly, Haynond
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For these reasons the court finds it inappropriate to attenpt a
re-distribution of the cases.

Had 8 9.02(e) been foll owed upon dissolution, the potenti al
val ue of the H&L cases woul d have been estimated; Lundy woul d
have received two-thirds and Haynond woul d have recei ved one-
third of those cases by estimated potential value.! Then, after
the cases were closed by settlenent or verdict, the costs of
litigation would be repaid and the net fees earned woul d be
apportioned. The partner’s firmhandling the case woul d keep 80%
of the net fee recovery and send the other partner’s firm 20%

Assuming (1) the initial division based on potential value
had occurred perfectly, i.e., the parties had estimted the
potential value of each case correctly and potential val ue

equal ed actual value, and (2) the total value of all the H&L

stated “[dJue to M. Lundy’s . . . soliciting all of the clients
of H&L, and the passage of sixteen nonths since the dissolution
took effect, it would be inpossible to recreate the result that
woul d have pertained absent the breach,” i.e., the neeting to
divide the cases by potential value and agreenent.

¥ The Partnership Agreenment does not define the term potenti al
val ue. The court finds the termas used in the Partnership
Agreenment means potential profit or potential net fee recovery.
To nmeasure a case’s potential value in this sense, the partners
woul d have had to estimate the chances of w nning or successfully
settling the suit, approximte the potential recovery on the
claimand the costs of litigation. The result would be an
estimte of the case’s value, also described in the Partnership
Agreenent as the net fee recovery.
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cases was $3, 000, 000,2° initially Lundy would have received

$2, 000, 000 worth of cases and Haynond woul d have received

$1, 000, 000. Upon resolution of the cases, Lundy woul d have
transferred 20% of the net fees or actual value recovered for him
portion of the cases to Haynond ($400,000). Haynond woul d
simlarly have transferred 20% of the actual value or net fees
recovered by himon his one-third share of the cases ($200, 000)
to Lundy. After these transfers, Lundy woul d have received
$1,800,000 in net fees fromthe H& cases. Lundy’'s $1, 800, 000
represents 60% of the original $3,000,000 total value. Haynond
woul d have had $1, 200, 000, or 40% of the original $3, 000,000
total value. |[If, upon resolution of any H&L case, 40% of the net
fees recovered are paid to Haynond and 60% of the net fees
recovered are paid to Lundy, the parties’ intentions for the
division of the H&L cases can be given full effect w thout having
to re-divide the cases.?

2. The M.&L Cases:

The M.&L cases were those cases brought to H& by Lundy from

2 This figure was chosen for denonstration purposes only. The
per cent age based results reached would remain the same regardl ess
of the figure selected for total val ue.

2 The court has considered Haynond’'s concern that requiring the
parties to divide the net fees recovered fromeach H& case w ||
prolong their relationship with one another and could create
contradictory incentives. Partners who are w nding up
partnership business do so as fiduciaries for the benefit of the
di ssol ved partnership. See In Re Labrum & Doak, LLP, 227 B.R
391, 408 (Bankr. E.D. Pa. 1998); see also 59A Am Jur. 2d 672-73.
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his former firm Manchel, Lessin & Lundy, LLP. As to the MJ&L
cases, the Partnership Agreenent states that upon dissolution
“Lundy shall receive fromthe Partnership all right, title and
interest in and to the Lundy cases.” Partnership Agreenent 8§
9.02(e)(i)(A.
a) M.&L Cases Open at the Tine of D ssolution

The plain | anguage of this provision requires that, upon
di ssolution, Lundy should receive all the cases he brought to H&L
from M&L that remain open, unless the client chooses anot her

attorney. See Hiscott, 626 A 2d at 1237; Partnership Agreenent 8§

9.02(e)(ii)(acknowl edging the client’s absolute right to choose
counsel). Under this provision, Lundy is entitled to retain 100%
of the net fees recovered from M.& cases handl ed by his new firm
post - di ssol uti on.

Certain M.& cases are being handl ed by Haynond' s new firm
Haynond Napoli Dianond, P.C -PA (“HND-PA’). At trial, Lundy
al | eged that Haynond acquired these cases for HND- PA through
solicitation in violation of the Partnership Agreenent. The jury
found that Haynond did not breach the contract in this regard, so
the court nust assune that those M.&L cases are bei ng handl ed by
Haynond’ s new firmas a result of client choice.

Despite the jury finding, Lundy contends that these cases
shoul d be transferred back to Lundy or, in the alternative, that

the court should require Haynond to disgorge the profits.
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According to Lundy, he “should receive 80% of the fee on
settlenment or other disposition with 20% going to HND, and HND
bearing the costs.” There is no basis for Lundy’s request in the
Part nershi p Agreenent.

Section 9.02(e)(ii) of the Partnership Agreenent provides:
“[1]n any circunstance in which . . . a client selects the
Partners other than the Partner to whom his case was al |l ocat ed

the lawer selected by the client may take the case and pay
to the other [partner] . . . 20% of the net fee recovery from
that case.” This provision applies to M.& cases handl ed by
Haynond’ s new firm HND- PA post-dissolution. Upon receipt of the
fees fromany such case, Haynond, or his firm nust transfer 20%
of the net fees recovered to Lundy.

b. Lundy’'s CQaimto the Net Fees fromthe MJ&L
Cases Closed Prior to Dissolution:

Bet ween the formation of H&L in Cctober, 1997 and its
di ssolution in Cctober, 1999, many of the M.&L cases brought to
H&L by Lundy were settled or tried to verdict. The fees from
those cases were paid to H&. According to Lundy, H&L received a
total of $6,141,000 in net fees from M.& cases cl osed prior to
dissolution. Lundy clains he is entitled to the return of those
f ees upon di ssol ution under Partnership Agreenent 8§ 9.02(e).

Under Partnership Agreenent 8§ 3.02(b) the M.&L cases were
part of Lundy’s capital contribution to H&L. He was to “transfer

[then] or cause [then] to be transferred to the Partnership.”
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Partnership Agreement, 8 3.02(b). Lundy acconplished this
transfer by permtting H& to handl e the M.&L cases.

Partnership Agreement 8 3.05 states that “[e]xcept as
specifically provided in this Agreenent, no partner shall be
entitled to demand or receive a return of his capita
contribution.” The dissolution provision of the Agreenent does
not specifically address the fees recovered by H& from settling
or successfully trying M.& cases to verdict during the term of
t he partnership.

Lundy contends these fees are governed by the general
statenent in 8 9.02(e) that Lundy “shall receive all right, title
and interest in and to the Lundy cases.” Lundy argues that the
use of the term*“Lundy cases” in 8§ 9.02(e) is dispositive because
that termis defined in Partnership Agreenent 8§ 3.02(a) to
include all M.&L cases, not nerely those open at the tine of
di ssolution. The court nust look to the contract as a whole to
determ ne whether Lundy’s interpretation is reasonable. See
Tuthill, 763 A 2d at 419. Lundy’s interpretation requires the
court to find that 8 9.02(e) of the Agreenent applies not only to
cases open at the tine of dissolution, but to the fees from cases
whi ch were closed prior to the date of dissolution. This
interpretation is inconsistent with Lundy’s own interpretation of
§ 9.02(e) as it applies to the H&L cases and the M.&L fees at

issue in the arbitration between Manchel and Lundy.
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Were the court to read 8 9.02(e) to govern the fees H&L
acquired fromcl osed cases, the fees from H&L cases cl osed prior
to dissolution would have to be divided in accordance with §
9.02(e)(ii) also. Yet, Lundy has never clainmed he is entitled to
two-thirds of the net fees received by H& from H&L cases settl ed
or tried to verdict prior to dissolution under 8§ 9.02(e).

Simlarly, under Lundy’'s reasoning, 8 9.02(e) would al so
apply to the fees at issue in the M.& arbitration. Those fees
were also to be assigned to the partnership as part of Lundy’s
capital contribution and defined as part of the “Lundy cases”
under 8§ 3.02(a). Under Lundy’s reading of 8§ 9.02(e), any M.J&L
arbitration fees distributed to the partnership during its term
woul d have to be returned to Lundy upon dissolution. Yet, Lundy
has never clainmed that any distribution of the M.& fees in the
arbitration escrow nade during the termof the partnership had be
returned to himunder 8§ 9.02(e). He fought vigorously against
Haynond’ s claimthat M.&L arbitration fees should have been
di sbursed prior to the dissolution because he understood that, if
t hose fees had been distributed during the termof the
partnership, the fees would have remai ned part of H&L’'s capita
under the Agreenent. Lundy has tacitly acknow edged t hat
Part nership Agreenent 8§ 9.02(e) addresses only the distribution
of cases open on the date of the dissolution of H&L

The court finds that the only reasonable interpretation of §



9.02(e) is that the section applies to cases open at the tinme of
di ssolution. Lundy is not entitled under that provision to the
return of any of the fees received by H& during the term of the
partnership for settling or litigating M.& cases to verdict.

3. Adjustnents to Case Entitlenents

At a hearing on Decenber 13, 2000, the court heard argunent
on cross-notions for contenpt. Each party alleged the other had
contacted a client for the purpose of attenpting to influence the
client’s choice of counsel in violation of orders of this court.
The court found both parties in contenpt by clear and convi nci ng
evi dence. See Order, Dec. 14, 2000.

Lundy all eged Haynond’s staff attenpted to coerce a client
named Marl o Jones to choose HND-PA to represent him Haynond’ s
staff failed in this effort, and Jones continues to be
represented by Lundy’s new firm As a sanction agai nst Haynond,
the court held that the case of Marlo Jones, which originated at
H&L, would be treated as an M.&L case for the purposes of
di ssolution, rather than a H&L case. See Order, Dec. 14, 2000.
The fees received fromthe representation of Jones shall be
retai ned conpletely by Lundy. See supra Section II1(D)(2)(a).

Haynond al | eged Lundy attenpted to coerce a client nanmed Ron
Hanmock to choose his new firmto represent him Lundy failed at
this effort, and Hanmock continues to be represented by HND PA

As a sanction against Lundy for inproperly comunicating with Ron
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Hamock, the court ordered that Hammock’ s case be treated as an
H&L case rather than an M.&L case. Hamock’'s case was originally
brought by Lundy to H&L after the dissolution of M&L. After the
di ssolution of H&L, Hammock affirmatively chose an attorney who

j oi ned HND- PA as his counsel.

Upon conprehensi ve exam nati on of the provisions governing
di ssolution of the H&L partnership, the court nust acknow edge
that treating the matter as an H&L case will reward, rather than
sanction Lundy. Treating Hanmock’s case as an H&L matter w |
entitle Lundy to 60% of the fees, see supra Section II(D)(1),
rather than entitling himto 20% of the fees were the case
treated as an M.& case in which the client chose an HND
attorney. See supra Section II1(D)(2)(a). Therefore, the court
finds the sanction it awarded by Order dated Decenber 14, 2000
i nappropriate. Hammock’s action will be treated as if it
originated at HND-PA;, HND-PA will be entitled to retain all fees
derived therefrom
I11. The Appointnent of a Receiver:

The Partnership Agreenent does not specifically provide for
who shall oversee the liquidation of the partnership assets and
t he di sbursenment of H&L funds. Section 9.02(d) of the
Part nershi p Agreenent appears to assune that either the partners
will agree to performthe required tasks jointly or a |iquidator

will be appointed. The provision states: “the Partners or the
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iquidator, as the case may be, shall determ ne” how to proceed
with liquidation. Partnership Agreenment, 8 9.02(d).

Courts have an inherent equitable power to appoint a
receiver to oversee the dissolution of a partnership. This power
must be “exercised sparingly, with caution and circunspection,
and only in an extrene case under extraordi nary circunstances.”

Tate v. Philadel phia Transportation Co., 190 A 2d 316, 321 (Pa.

1963) .
Haynond contends there are no grounds for appointnment of a
recei ver and seeks to be appointed liquidating partner. Citing

Hankin v. Hankin, 420 A 2d 1090 (Pa. Super. C. 1980), Haynond

asserts that there nust be evidence of waste, risk of dissipation
of assets, fraud or m smanagenent before a court nmay appoint a

receiver. The Hankin decision cited by Haynond was overturned by
t he Pennsyl vani a Suprene Court, which held that the circunstances
listed by the Superior Court are not the exclusive justifications

for appointing a receiver. Hankin v. Hankin, 493 A 2d 675, 677

(Pa. 1985). The Pennsylvania Suprenme Court held that “trial
courts, sitting in equity, [are] vested with w de discretion when
partnership liquidation cases are brought before them and are
primarily responsi ble for determ ning whether a receiver is
required.” |d.

The history of this action denonstrates the inpossibility of

joint dissolution by the former partners of H& or one partner
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performng this task. The parties and their counsel have
repeatedly denonstrated their acrinmony toward and di strust of one
another. This litigation has surpassed adversarial and is nore
accurately described as bellicose.

This court has addressed no | ess than eight notions for
contenpt thusfar. In those notions, each of the parties has
all eged that the other has failed to foll ow the procedures
establ i shed by the court and/or the special master for ensuring
that the partnership property is protected and nai ntai ned until
the court’s decision on the manner of dissolution. See, e.q.,
Haynond’s Mn. to Hold Al an Epstein in Contenpt & Response
(containing cross-allegations that attorneys failed to properly
escrow funds). Wre the court to appoint one partner to oversee
di ssol ution, innunerable such situations would inevitably arise.

The appoi ntnent of a neutral receiver will not work an
irreparable injury to the rights and interest of the parties.

See Hankin, 493 A 2d at 678. Geater injury would nore |likely

result fromthe failure to appoint a neutral. The court finds

substanti al evidence to support the appointnent of a receiver.
The Special Mster, Martin Heller, Esq., has worked with the

parties since his appoi ntnent in Novenber, 1999. He has

devel oped an extensive background in the H&L partnershi p and has

proved to work well with the parties. He has facilitated

numer ous agreenents between the parties, including settling
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di sputes concerning files and the operation of the common office
space. The court believes it a |ogical extension of his current
role to serve as Recei ver

As Receiver, M. Heller will have the authority to seek
assi stance from an accountant or other professionals as he
bel i eves necessary to conplete the dissolution of the partnership
in accordance with the terns of the Partnership Agreenent. For
wor k done as Receiver, in connection with the dissolution, he
shall be paid from H&L assets. 22

Concl usi on

The H&L partnership shall be dissolved in accordance with
the di ssolution provision of the Partnership Agreenent. The
breach of Partnership Agreenent 8 3.02(a) shall be resol ved by
treating fifty percent of the M.& funds present in the escrow
account on the date of dissolution as an asset of the H&L
partnership. The breach of Partnership Agreenent 8 9.02(e) shal
be renedied by dividing the net fee recovery for each case
originating at Haynond & Lundy so that Lundy shall receive 60%
and Haynond shall receive 40% wth the exceptions stated herein.

Special Master, Martin Heller, Esqg. will serve as Receiver

and oversee the dissolution of Haynond & Lundy, LLP in accordance

2  Paynment of the Receiver will be a future accruing debt of the

Partnership. |If he shall need to be paid after the di sbursenent
of funds to the fornmer partners of H&L, the funds the court
directed be set aside for the paynent of such debts may be used

to pay the Receiver
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with the ternms of the Partnership Agreenent. Dissolution shal
proceed as pronptly as feasible. The court shall receive a
monthly report on the progress of dissolution, and a final report

upon its conpletion. An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN HAYMOND : GAVIL ACTI ON
HAYMOND NAPOLI DI AMOND, P.C. -CT

V.
MARVI N LUNDY
V.

JOHN HAYMOND,
ROBERT HOCHBERG, :
HAYMOND, NAPCLI, DIAMOND, P.C. -CT : No. 99-5048

ORDER

AND NOWt his 31st day of August, 2001, in consideration of
the jury’s liability verdict in favor of John Haynond on a breach
of contract claimagainst Marvin Lundy, for the reasons stated in
the foregoi ng nenorandum it is ORDERED that:

1. Judgment is entered in favor of John Haynond.

2. Martin Heller, Esq. is hereby appoi nted Receiver of
Haynond & Lundy, LLP.

A.  The Receiver shall, with the aid and cooperation of
the parties, inplenment an orderly dissolution of Haynond & Lundy,
LLP in accordance with Article 9 of the Partnership Agreenent as
interpreted by the foregoi ng nenorandum of the court.

B. The Receiver shall be conpensated for his work as
receiver at a rate of $250 per hour. Al reasonabl e expenses
incurred by the Receiver in the course of the performance of his
duties, including but not limted to | ong distance tel ephone,
printing, travel, parking, data processing and postage, shall be
rei moursed. The fees and expense of the Receiver shall be paid
fromthe assets of Haynond & Lundy, LLP

C. The Receiver shall have the power to seek the aid
of an accountant, if he deens it necessary. The appoi ntnent of
an accountant shall require the approval of the court. The
Receiver is further enmpowered to use bank accounts in his
representative capacity to hold sunms in escrow for the paynent of
bills and distribution of profits to the parties.

D. The Receiver shall have access to all property,



case files, books, records and facilities he deens necessary to
performthe duties set forth herein. Al comunication with the
Receiver, including files exam ned by him shall be confidenti al
and shall not constitute a waiver of attorney/client privilege.

E. The Receiver shall submit to the court and the
parties a nonthly report of hours and expenses incurred on this
matter. The court will consider any objections subnmtted by the
parties within five days of receiving the report.

F. The Receiver shall file a report on the first of
each nonth concerning his activities, and shall file a final
report prior to his discharge. These reports may be submtted
wi t hout hol ding a formal hearing.

G Al activities of the Receiver are subject to the
review and supervision of the court and may be revised, expanded
or nodified with notice to the parties.

H. The Receiver, as a court appointee, shall be held
harm ess fromliability arising out of his activities in this
matter. Any action against the Receiver may be taken only on
application to this court.

|. The court may neet privately with the Receiver as
necessary to facilitate a pronpt and fair dissolution of Haynond
& Lundy, LLP

3. The Receiver shall proceed with the dissolution of
Haynmond & Lundy, LLP as foll ows:

A.  Lundy shall cause to be contributed to Haynond &
Lundy, LLP $882, 959. 28, representing 50% of the fees present in
the ML&L arbitration escrow account on the date of Haynond &
Lundy, LLP s dissol ution.

B. Haynond shall contribute to Haynond & Lundy, LLP
$17,246. 00 for services rendered by David Easterly for the
benefit of his new firm Haynond Napoli D anond, P.C., while
Easterly’'s salary was paid in full by Haynond & Lundy, LLP

C. The furniture and fixtures Marvin Lundy contri buted
to Haynond & Lundy, LLP shall be returned to Lundy.

D. Net fees received fromany H& case open at the
time of dissolution shall be divided between the parties as
foll ows: Lundy shall receive 60% of the net fees and Haynond
shal | receive 40%

(i) The sole exception to this rule shall be the



case of Marlo Jones. The fees from Jones’ case shall be retained
entirely by Lundy or his new firm

(i1i) Net fees accunul ated during the pendency of
this action and held in escrow by the parties in accordance with
this court’s orders may be distributed as soon as the anmounts
held in escrow are verified correct by the Receiver

(iii1) Additional net fees received fromH&L cases
by the parties shall be placed in escrow pendi ng an approval of
t he anbunt and distribution by the Receiver.

E. Net fees received by Lundy, or his newfirm from
M.&L cases settled or litigated to verdict shall remain the
property of Lundy or his new firm

F. Net fees received by Haynond, or his new firm from
M.&L cases settled or litigated to verdict shall be placed in
escrow. These fees shall be distributed 80%to Haynond, or his
new law firm and 20%to Lundy, or his newlaw firm wth one
exception. The fees fromthe case of Ron Hammock shall be
retained entirely by Haynmond, or his newfirm Al such
di stributions shall be approved by the Receiver.

G Al assets of Haynond & Lundy not otherw se
provi ded for shall be Iiquidated, and the proceeds shall be nade
part of the capital of Haynond & Lundy for distribution.

H  The capital of Haynond & Lundy shall be disbursed
in the foll ow ng manner and order:

(i) Debts owed by the partnership to third
parties shall be paid, including the bank debt and the | oan nade
to the partnership by Hochberg;

(ii) $500,000 shall be set aside for the paynent
third party debts the partnership continues to accrue;

(iii1) The loans nmade to the partnership by
Haynmond and Lundy shall be repaid. |If there are insufficient
funds to repay these loans in full, the remaining funds shall be
paid in proportion to the total amount owed each partner;

(iv) Any remining partnership capital shall be
to the partners in accordance with their percentage interests in
the partnership: 50%to Haynond and 50%to Lundy.

Norma L. Shapiro, S.J.






